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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  123 
[SWH-FRL  1627-2] 

State  Hazardous  Waste  Programs; 
Requirements  for  Public  Participation 
in  the  State  Enforcement  Process 
During  Interim  Authorization 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Interim  final  rule  and  request 
for  comments. 

SUMMARY:  This  rule  revises  the 
provision  for  requirements  for 
enforcement  authority  to  clarify  the 
Agency's  State  program  requirements 
for  public  participation  in  the  State 
enforcement  process  during  interim 
authorization  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  and  to  define  the  types  of 
enforcement  actions  to  which  such 
requirements  apply.  This  amendment 
which  takes  effect  immediately,  is 
necessary  to  clarify  requirements  for 
Agency  approval  of  State  applications 
for  interim  authorization. 

DATES:  Effective  Date:  The  provisions  of 
this  amendment  are  effective  January  19, 
1981. 

Comment  date:  Comments  are  due 
March  20, 1981 

ADDRESSES:  Comments  on  this 
amendment  should  be  sent  to:  Docket 
Clerk  (Docket  123),  Permits  Division 
(EN-336),  Office  of  Water  Enforcement, 
U.S.  Environmental  Protection  Agency 
401  M  Street,  S.W.,  Washington,  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  G.  Blumstin,  Office  of  Water 
Enforcement  (EN-336),  U.S. 
Environmental  Protection  Agency, 
Washington,  D.C.  20460,  (202)  426-4793. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  amendment  is  issued  under  the 
authority  of  Sections  1006,  2002(a),  3006 
and  7004  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA),  as  amended,  42  U.S.C.  6905, 
6912(a),  6926  and  6974. 

II.  Introduction 

On  May  19, 1980,  EPA  published 
regulations  (45  FR  33290)  establishing 
minimum  requirements  for  States 
seeking  interim  authorization  for  their 
hazardous  waste  programs  under 
Section  3006(c)  of  the  Resource 
Conservation  and  Recovery  Act.  These 
requirements  are  contained  in  40  CFR 


Part  123,  Subpart  F.  Among  these  is  the 
requirement  that  a  State  program 
provide  for  public  participation  in  its 
enforcement  process.  40  CFR 
123.128(f)(2). 

Section  123.128(f)(2)  requires  States  to 
satisfy  one  of  two  alternatives  for 
ensuring  public  participation  in  the 
enforcement  process.  The  first 
alternative  requires  States  to  allow 
intervention  as  of  right  in  enforcement 
actions  by  any  citizen  having  an  interest 
which  is  or  may  be  adversely  affected. 
As  opposed  to  “permissive 
intervention,”  “intervention  as  of  right" 
cannot  be  denied  by  a  court  if  minimium 
requirements  are  met.  The  second 
alternative  requires  that  three 
assurances  be  given  by  the  State:  1)  that 
it  will  investigate  and  provide  written 
responses  to  all  citizen  compliants;  2) 
that  it  will  not  oppose  intervention 
where  permissive  intervention  is 
authorized;  and  3)  that  it  will  publish 
and  provide  the  public  thrity  days  to 
comment  on  any  proposed  settlement  of 
a  State  enforcement  action. 

In  the  course  of  reviewing  State 
hazardous  waste  programs  for  interim 
authorization,  numerous  questions  have 
arisen  regarding  the  meaning  of  the 
requirements  for  public  participation  in 
enforcement.  These  questions  relate 
primarily  to  the  types  of  enforcement 
actions  to  which  the  public  participation 
requirements  apply.  In  particular,  States 
asked  whether  EPA  has  authority  to 
extend  the  public  participation 
requirements  of  §§  123.128(f)(2)(i)  and 
123.128(f)(2)(ii)(C)  to  administrative 
enforcement  actions  or  whether  those 
requirements  should  be  limited  to  civil 
actions.  States  also  raised  questions  as 
to  who  in  the  State  is  responsible  for 
satisfying  these  requirements  and  the 
types  of  approaches,  other  than  the  two 
specified,  which  would  be  acceptable. 

This  Federal  Register  publication 
announces  ap  amendment  to  40  CFR 
123.128(f)(2)  which  clarifies  the 
requirements  for  public  participation  in 
the  State  enforcement  process  and 
specifies  the  types  of  State  enforcement 
actions  to  which  such  requirements  are 
applicable.  Amendments  to 
§§  123.128(f)(2)(i)  and  (ii)  are  discussed 
below  with  an  explanation  of  why  such 
changes  are  appropriate. 

III.  40  CFR  123.128(f)(2)(i) — Intervention 
as  of  right 

States  which  seek  to  satisfy  40  CFR 
123.128(f)(2)(i),  the  first  of  the  two 
options,  as  amended,  must  have: 

Authority  which  allows  intervention  as  of 
right  in  any  civil  action  to  obtain  the 
remedies  specified  in  paragraph  (f)(l)(fi)  and 
(iii)  of  this  section  by  any  citizen  having  an 


interest  which  is  or  may  be  adversely 
affected: 

Today’s  amendment  incorporates  two 
changes  to  §  123,128(f)(2)(i).  The  first 
change  eliminates  the  requirement  that 
States  have  authority  which  allows 
intervention  as  of  right  in 
“administrative”  actions.  Such  authority 
is  now  required  only  in  civil  actions. 

This  change  has  been  made  because,  as 
correctly  pointed  out  by  some  States,  to 
require  intervention  as  of  right  authority 
in  administrative,  as  well  as  civil, 
actions  would  require  States  to  have 
broader  authority  than  that  granted  EPA 
under  Section  7002  of  RCRA.  Section 
7002  of  RCRA  allows  that  “any  person 
may  intervene  as  a  matter  of  right”  in  an 
enforcement  action  brought  in  a  court  of 
the  United  States.  RCRA  does  not 
extend  this  right  to  administrative 
actions  (i.e.,  actions  not  in  a  court  of  the 
United  States).  Further,  EPA’s 
consolidated  rules  of  practice,  which 
govern  administrative  actions  under 
RCRA,  do  not  provide  for  an 
unconditional  right  to  intervention  (40 
CFR  22.11).  As  amended,  40  CFR 
123.128(f)(2)(i)  will  provide  the  public 
with  intervention  rights  equal  to  those 
provided  under  RCRA. 

The  second  change  from  the  May  19, 
1980,  intervention  as  of  right  provision 
clarifies  that  States  are  not  required  to 
have  authority  to  allow  intervention  as 
of  right  in  a  civil  action  which  is 
designed  to  immediately  restrain  an 
action  which  is  endangering  or  causing 
damage  to  public  health  or  the 
environment.  These  actions  are 
normally  of  an  emergency  nature  in 
which  the  need  to  act  quickly  is 
paramount.  As  originally  drafted,  40 
CFR  123.128(f)(2)(i)  was  not  intended  to 
cover  such  actions.  Any  interpretation 
of  this  provision  which  implies  such 
coverage  would  not  be  consistent  with 
the  Agency’s  intent.  To  clarify  this,  the 
amended  provision  refers  specifically  to 
civil  actions  to  obtain  remedies 
specified  in  §  123.128(f)(1)  (ii)  and  (iii), 
actions  to  enjoin  and  actions  to  recover 
civil  penalties  for  program  violations. 

IV.  40  CFR  123 .128(f)  (2)  (ii) — Assurances 

States  which  seek  to  satisfy  40  CFR 
123.128(f)(2)(ii),  as  amended,  must 
provide: 

(A)  Assurance  by  the  appropriate  State 
agency  that  it  will  investigate  and  provide 
written  responses  to  all  citizen  complaints 
submitted  pursuant  to  the  procedures 
specified  in  paragraph  (g)(2)[iv)  of  this 
section; 

(B)  Assurance  by  the  appropriate  State 
enforcement  authority  that  it  will  not  oppose 
intervention  by  any  citizen  when  permissive 
intervention  is  authorized  by  statute,  rule,  or 
regulation;  and 
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(C)  Assurance  by  the  appropriate  State 
enforcement  authority  that  it  will  publish 
notice  of  and  provide  at  least  30  days  for 
public  comment  on  all  proposed  settlements 
of  civil  enforcement  actions,  except  in  cases 
where  a  settlement  requires  some  immediate 
action  (e.g.,  cleanup)  which  if  otherwise 
delayed  could  result  in  substantial  damage  to 
either  public  health  or  the  environment. 

Numerous  questions  arose  under  the 
May  19, 1980,  promulgation  of  this 
provision  as  to  who  in  the  State  was 
required  to  provide  the  three  assurances 
required  by  40  CFR  123.128(f)(2)(ii).  It 
was  unclear  to  these  questioners 
whether  all  three  assurances  could  be 
provided  by  the  same  individual.  The 
provision  has  been  amended,  therefore, 
to  make  clear  from  whom  each 
assurance  is  required.  The  intent  is  that 
each  assurance  be  provided  by  the 
responsible  official  of  that  State  agency 
which  can  best  carry  out  the  aim  of  the 
required  assurance  (i.e.,  to  allow 
citizens  the  opportunity  to  participate  in 
the  enforcement  process).  Thus,  the 
assurance  that  citizen  complaints  be 
investigated  and  responded  to  in  writing 
is  charged  to  the  lead  State  agency  (i.e., 
the  agency  to  whom  citizen  complaints 
would  likely  be  sent  and  which  is  best 
situated  to  respond  to  them). 

On  the  other  hand,  assurances  that 
intervention  in  enforcement  actions  not 
be  opposed  and  that  notice  of  proposed 
settlements  be  published  must  be 
provided  by  the  agency  (agencies)  in  the 
State  which  is  (are)  charged  with 
enforcement  authority.  The  assurances 
of  another  agency  would  not  effectively 
provide  the  public  with  the  Opportunities 
intended.  Therefore,  if  the  Attorney 
General’s  office  represents  the  State  in 
court  on  enforcement  matters  pertaining 
to  the  State  program,  the  Attorney 
General,  along  with  the  head  of  the  lead 
State  agency,  are  the  appropriate 
officials  to  provide  the  needed 
assurances  regarding  intervention  and 
publishing  notice  of  proposed 
settlements.  The  Attorney  General’s 
statement  which  must  accompany  the 
interim  authorization  application  would 
be  the  proper  place  for  the  Attorney 
General  to  make  the  assurances.  If  the 
State  agency  acts  as  its  own  attorney  of 
record  in  State  enforcement  actions, 
then  it  alone  would  be  the  appropriate 
State  enforcement  authority.  The 
Memorandum  of  Agreement  included  in 
the  interim  authorization  application 
would  be  the  proper  place  for  the  State 
agency  to  make  the  required  assurances. 

Questions  have  arisen  with  regard  to 
the  scope  of  §  123.128(f)(2)(ii)(B).  This 
provision  is  intended  to  ensure  that 
States  do  not  erect  barriers  to  citizen 
intervention  in  enforcement  actions. 
Where  an  existing  statue,  rule,  or 


regulation  authorizes  permissive 
intervention  and  a  citizen  meets  the 
requirements  of  the  statute,  rule,  or 
regulation  for  intervention,  the  State 
enforcement  authority  must  not  oppose 
this  intervention.  The  provision  does  not 
require  the  State  to  adopt  a  permissive 
intervention  requirement. 

Most  questions  concerning  public 
participation  focused  on  the  assurance 
required  by  §  123.128(f)(2)(ii)(C).  This 
provision  requires  the  State  agency  to 
assure  EPA  that  it  will  publish  and 
provide  at  least  30  days  for  public 
comment  on  any  proposed  settlement  of 
a  State  enforcement  action.  During  the 
course  of  reviewing  State  applications 
for  interim  authorization,  the  following 
questions  arose:  (1)  who  must  give  this 
assurance,  (2)  must  the  settlement  itself 
be  published,  (3)  does  the  term  “State 
enforcement  action”  mean  both  civil  and 
administrative  actions,  and  (4)  can  there 
be  any  exception  to  the  30  day 
requirement  in  emergency  situations? 
Section  123.128(f)(2)(ii)(C)  has  been 
amended  in  response  to  these  questions. 

First,  as  discussed  above, 

1  123.128(f)(2)(ii)(C)  has  been  amended 
to  make  it  clear  that  the  required 
assurance  must  be  provided  by  the 
appropriate  enforcement  authority. 

Second,  this  section  has  been 
amended  to  include  the  word  “notice”  in 
the  requirement  that  the  appropriate 
State  enforcement  authority  publish  and 
provide  at  least  30  days  for  public 
comment  on  all  proposed  settlements. 
The  addition  of  the  word  “notice”  s- 
clarifies  EPA’s  original  intent  that  only 
notice  of  the  settlement  must  be 
published;  the  proposed  settlement  itself 
need  not  be  published.  (See  45  FR 
33383.) 

The  third  change  to 
1  123.128(f)(2)(ii)(C)  clarifies  that  this 
requirement  applies  only  to  civil 
enforcement  actions.  This  was  EPA’s 
original  intent.  The  scope  of  this 
provision  is  in  keeping  with  the  practice 
of  the  Department  of  Justice,  whose 
guidelines,  published  in  28  CFR  50.7, 
served  as  the  model  for  EPA’s  provision. 
Of  course,  the  appropriate  State 
enforcement  authority  may  always 
expand  the  scope  of  this  provision  by 
agreeing  to  publish  notice  and  provide 
opportunity  for  public  comment  on 
proposed  settlements  of  administrative 
enforcement  actions  as  well. 

The  final  change  to  this  section  allows 
for  an  exception  to  the  30  day  notice  and 
comment  period.  Public  notice  and 
opportunity  for  comment  on  all 
proposed  settlements  of  civil 
enforcement  actions  may  now  be  for 
less  than  30  days,  or,  in  some  cases,  may 
be  completely  eliminated  where  the  30 
day  period  for  notice  and  comment 


would  itself  cause  substantial  damage  to 
either  public  health  or  the  environment 
by  preventing  immediate  action. 
Settlements  involving  cleanup  are 
examples  of  such  cases  and  are 
specifically  referenced  in  the  regulation 
itself. 

V.  Alternative  Approaches 

EPA  has  been  asked,  during  the 
course  of  reviewing  State  applications 
for  interim  authorization,  whether  the 
two  options  specified  in  §  123.128(f)(2) 
are  the  only  acceptable  methods  of 
satisfying  die  Agency’s  public 
participation  in  enforcement 
requirements.  The  answer  to  this 
question  is  no.  The  same  public 
participation  provisions  were  required 
elsewhere  in  the  consolidated 
regulations,  at  40  CFR  123.9.  As  stated  in 
the  preamble  to  this  other  section  (45  FR 
33382-3),  these  two  options  represent 
minimum  guidelines  to  ensure  that  the 
public  has  an  adequate  opportunity  to 
participate  in  the  State  enforcement 
process.  EPA  intended  that  the  same 
meaning  apply  to  §  123.128(f)(2).  States 
are  always  free  to  impose  more  stringent 
requirements.  In  this  case,  the  test  for 
stringency  is  whether  the  State  program 
provides  greater  opportunity  for  public 
participation  in  enforcement  than  does 
one  of  the  two  options  set  out  in 
§  123.128(f)(2).  A  hybrid  of  the  two 
options  specified  in  §  123.128(f)(2)  which 
provided  a  greater  opportunity  for  public 
participation  would  be  acceptable. 

As  an  example,  some  States  have  the 
authority  to  allow  intervention  of  right 
in  a  manner  analogous  to  Rule  24(a)(2) 
of  the  Federal  Rules  of  Civil  Procedure. 
This  rule  allows  intervention  if  the 
applicant  can  demonstrate  to  the 
satisfaction  of  the  court  that  he  or  she 
“claims  an  interest  relating  to  the 
property  or  transaction  which  is  the 
subject  of  the  action  and  is  so  situated 
that  the  disposition  of  the  action  may  as 
a  practical  matter  impair  or  impede  his 
ability  to  protect  that  interest,  unless  the 
applicant's  interest  is  adequately 
represented  by  existing  parties.”  A  State 
which  allows  intervention  in  a  maimer 
analogous  to  Federal  Rule  24(a)(2),  and 
which  provides  an  assurance  by  the 
appropriate  State  enforcement  authority 
that  it  will  not  oppose  intervention 
under  the  State  analogue  to  Rule  24(a)(2) 
on  the  ground  that  the  applicant’s 
interest  is  adequately  represented  by  the 
State,  is  a  hybrid  public  participation 
provision  that  would  satisfy 
§  123.128(f)(2). 

While  this  approach  does  not  contain 
provisions  relating  to  citizen  complaints 
and  notice  of  proposed  settlements, 
intervention  by  right  in  civil  actions  of 
the  nature  provided  by  a  Rule  24(a)(2) 
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does  provide  a  significantly  greater 
opportunity  for  the  public  to  participate 
in  the  State  enforcement  process  than 
do  the  assurances  of  §  123.128(f)(2)(ii).  A 
State  must  have  a  lawfully  adopted  rule 
analogous  to  Federal  Rule  24(a)(2)  which 
allows  citizen  intervention  as  of  right. 

As  discussed  above,  §  123 .128(f) (2) (ii)- 
can  be  satisfied  by  a  State  absent  a 
statute,  rule,  or  regulation  providing  for 
permissive  intervention  in  State 
enforcement  actions.  Furthermore,  the 
required  State  assurance  that  it  will  not 
oppose  intervention  under  its  analogue 
to  Federal  Rule  24(a)(2)  ensures  for 
individuals  that  the  opportunities  for 
intervention  in  enforcement  actions 
provided  under  the  rule  will  not  be 
subjugated  by  the  State  on  the  theory 
that  the  State  adequately  represents  the 
public  interest  in  all  enforcement 
actions. 

VI.  Interim  Final  Promulgation 

EPA  believes  that  use  of  advance 
notice  and  comment  procedures  for 
clarification  to  §  123.128(f)(2)  would  be 
unnecessary  and  contrary  to  the  public 
interest,  and  therefore  finds  that  good 
cause  exists  for  adopting  this  change  in 
interim  final  form  (see  5  U.S.C. 

553(b)(B)).  The  changes  made  by  this 
regulation  are  minor  and,  in  large  part, 
are  clarifications  to  the  May  19, 1980 
promulgation  of  the  public  participation 
in  enforcement  requirements. 

Many  States  are  in  the  process  of 
completing  applications  for  interim 
authorization  under  Section  3006(c)  of 
RCRA.  Thus,  the  need  to  make  the 
clarifications  contained  in  this 
regulation  effective  immediately  is 
pressing  both  for  States  who  must  know 
what  requirements  they  must  satisfy  and 
for  EPA  when  determining  whether  a 
State  program  is  approvable.  To  delay 
approving  State  programs  under  this 
amended  regulation  would  be  contrary 
to  the  public  interest  and  would  result  in 
a  waste  of  public  resources.  There  are 
compelling  reasons  for  issuing  this 
amendment  in  interim  final  form, 
effective  immediately. 

To  afford  the  public  an  opportunity  to 
comment  on  the  changes,  EPA  will 
accept  comments  until  March  20, 1981. 
These  comments  will  be  considered  in 
developing  a  final  regulation. 

Dated:  January  13, 1981. 

Douglas  M.  Costle, 

Administrator. 

Authority:  Secs.  1006,  2002(a),  3006  and 
_  7004,  Pub.  L  94-580,  90  Stat.  2802,  2804,  2809- 

%  2810,  and  2826-2827  [42  U.S.C  6905,  6912(a), 

Ej  6925  and  6974). 


§  123.128  [Amended] 

40  CFR  123.128(f)(2)  is  revised  to  read 
as  follows: 

***** 

(f)“* 

(2)  Any  State  administering  a  program 
under  this  Subpart  shall  provide  for 
public  participation  in  the  State 
enforcement  process  by  providing  either: 

(i)  Authority  which  allows 
intervention  as  of  right  in  any  civil 
action  to  obtain  the  remedies  specified 
in  paragraph  (f)(1)(h)  and  (iii)  of  this 
section  by  any  citizen  having  an  interest 
which  is  or  may  be  adversely  affected; 
or 

(ii) (A)  Assurance  by  the  appropriate 
State  agency  that  it  will  investigate  and 
provide  written  responses  to  all  citizen 
complaints  submitted  pursuant  to  the 
procedures  specified  in  paragraph 
(g)(2)(iv)  of  this  section; 

(B)  Assurance  by  the  appropriate 
State  enforcement  authority  that  it  will 
not  oppose  intervention  by  any  citizen 
when  permissive  intervention  is 
authorized  by  statute,  rule,  or  regulation; 
and 

(C)  Assurance  by  the  appropriate 
State  enforcement  authority  that  it  will 
publish  notice  of  and  provide  at  least  30 
days  for  public  comment  on  all  proposed 
settlements  of  civil  enforcement  actions, 
except  in  cases  where  a  settlement 
requires  some  immediate  action  (e.g., 
cleanup)  which  if  otherwise  delayed 
could  result  in  substantial  damage  to 
either  public  health  or  the  environment. 

[FR  Doc.  81-1921  Filed  1-16-81;  8:45  am] 
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